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CONFIDENTIAL 

M E M O R A N D U M 
 
 
TO:  Matt Vickers, President 
  Cottonwood Hollow HOA 
  Cottonwood Six HOA 
 
FROM: Jefferson V. Houpt 
  Ryan M. Jarvis 
 
DATE: January 13, 2015 
 
RE:  Upcoming Diligence Obligations 
______________________________________________________________________________ 
 
 The purpose of this memo is to identify the various conditional water rights associated 
with Cottonwood Six HOA and Cottonwood Hollow HOA and steps that the HOAs may 
undertake in order to prepare for upcoming diligence applications and/or applications to make 
some or all of the conditional water rights absolute.  Shown in the tables below are the HOAs’ 
remaining conditional water rights.   
 
Cottonwood Six HOA 
 
Water Right Name Amount and Use1 
Bobcat Ridge Estates Well No. 3 15 gpm up to 0.97 acre feet for domestic use for one ADU  
Bobcat Ridge Estates Well No. 5 15 gpm up to 0.47 acre feet for domestic use for one ADU  
Bobcat Ridge Estates Well No. 11 15 gpm up to 1.32 acre feet for domestic use for one ADU  
 

1 These three water rights were previously made absolute for irrigation purposes in varying amounts, which is why 
the remaining conditional volumes are different. 
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Cottonwood Hollow HOA 
 
Water Right Name Amount and Use 
Bobcat Ridge Estates Well No. 1 15 gpm for irrigation of 500 square feet 

15 gpm for stockwatering of 3 head 
Bobcat Ridge Estates Well No. 2 15 gpm for stockwatering of 4 head 
Bobcat Ridge Estates Well No. 3 15 gpm for stockwatering of 4 head 
Bobcat Ridge Estates Well No. 4 3 gpm for domestic use 

3 gpm for irrigation of 1500 square feet 
15 gpm for stockwatering of 4 head 

Bobcat Ridge Estates Well No. 7 15 gpm for domestic use in 1 dwelling 
15 gpm for irrigation of 1000 square feet 

Bobcat Ridge Estates Well No. 8 15 gpm for irrigation of 500 square feet 
15 gpm for stockwatering of 3 head 

Bobcat Ridge Estates Well No. 9 15 gpm for stockwatering of 4 head 
Bobcat Ridge Estates Well No. 10 15 gpm for stockwatering of 1 head 
Bobcat Ridge Estates Well No. 11 15 gpm for stockwatering of 4 head 
McVey Reservoir 10 acre feet for augmentation aesthetic, piscatorial and 

stockwatering use 
 
 For the conditional water rights held by Cottonwood Six HOA, a diligence application 
and/or application to make absolute must be filed with the Water Court by May 31, 2015.  For 
the conditional water rights held by Cottonwood Hollow HOA, a diligence application and/or 
application to make absolute must be filed with the Water Court by January 31, 2016.   
 
  An application for a finding of reasonable diligence is appropriate where the applicant 
has not yet put the full quantity of water to use for all decreed purposes.  If the court approves 
such an application, the result is a six-year extension of the conditional status of the water right.  
To obtain a finding of reasonable diligence, the applicant must demonstrate that, since entry of 
the last decree, it has made “steady … effort to complete the appropriation in a reasonable 
expedient and efficient manner under all the facts and circumstances.”  The applicant must also 
make a showing of continuing intent to complete the appropriation of water and a substantial 
probability that the project can and will be completed with reasonable diligence within a 
reasonable time.  The intensity with which the court applies these standards varies according to 
the facts and circumstances of each case.   Where several individual water rights comprise a 
single, integrated water supply system, diligence on one component of that system constitutes 
diligence on all components.  In a prior decree, the water court found that all of the conditional 
water rights held by Cottonwood Hollow HOA comprise a single, integrated system; no such 
finding has yet been made for the water rights decreed to the Cottonwood Six HOA, but I think 
there are grounds to request such a filing. Principally, those three water rights operate under a 
single augmentation plan.  I think it's reasonable to assume that, to the extent we can demonstrate 
diligence on any single component, including McVey Reservoir, the court will recognize it as 
diligence on all other components. 
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To make a water right absolute, the applicant must show that the water was diverted in 
priority and put to its decreed beneficial use(s).    Once a water right has been made absolute in 
its full decreed quantity and for all decreed purposes, the obligation to file diligence applications 
every six years terminates. 
 
 To prepare for filing the application for Cottonwood Six HOA in May, we need to 
determine first the extent to which those three water rights have been actually used over the past 
six years.  They are each decreed for domestic use within an auxiliary dwelling unit (ADU).   
Your email suggests that the ADUs associated with Cottonwood Six HOA water rights have not 
been built.  If that is the case, then our goal will be to extend those rights for another six years, 
and we will need to collect evidence to support the claim that the HOA is making reasonable 
progress toward the ultimate use of water for these purposes.  This could include any 
improvements to the three wells or to McVey Reservoir or efforts toward such improvements, 
such as design work, permits, financing efforts and the like. 
 

The same analysis applies to the Cottonwood Hollow HOA water rights.  We should 
investigate the extent to which the HOA’s members have, over the past five years, diverted and 
put to use additional quantities of water for additional purposes and seek to make the water rights 
absolute to that extent.  If no additional water has been diverted and used, there is still time to do 
so prior to the filing deadline of January 31, 2016, and the HOA may want to develop plans to 
accomplish as much of that as it can over the next 12 months. 

 
The most efficient and cost-effective plan is for the HOA to gather and send to me any 

evidence of beneficial use that has already occurred and any steps that have been taken toward 
doing so. Our immediate focus should be on the three water rights decreed to Cottonwood Six 
HOA. We can then develop a plan to put as much water as possible from each water right to 
beneficial use prior to the respective filing deadlines.  If it doesn’t look as though much has been 
done toward developing the water rights, I can help develop a plan that will support findings of 
reasonable diligence.  If you think it would be helpful, I could attend an HOA meeting to discuss 
this. 
 
 It is very difficult to predict the cost of completing these two adjudications without 
knowing more about what efforts may have been made toward putting the water to beneficial 
use.  I can tell you that the current water referee is considerably more reasonable than her 
predecessor and I wouldn’t expect the HOAs to become embroiled in the kinds of difficulties 
they experienced last go-around.  Ideally, if the HOAs do the footwork of collecting the 
necessary information to support the applications and there is no opposition from other water 
users, I would estimate that each adjudication can be completed for $6,000-$7,000.  However, 
that number is highly dependent on things such as whether we get opposition and the extent to 
which the Division Engineer gets involved.   
    
 


